





“accurate” payphone call-tracking system under Section 64.1310(a)(1) of its per-call payphone
compensation rules.
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OPINION
FERNANDEZ, Circuit Judge:

U.S. South Communications, Inc. (U.S. South) appeals
from the judgment entered against it and in favor of GCB
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Communications, Inc. and Lake Country Communications,
Inc. (collectively GCB) after a bench trial. At issue is whether
U.S. South was required to pay GCB for completed coinless
payphone calls — dial-around calls — if U.S. South did not
receive coding digits that would identify the calls as GCB
payphone calls. We reverse and remand for further proceed-
ings.

BACKGROUND

GCB is a payphone service provider (PSP), which owns
public payphones. U.S. South is an issuer of prepaid calling
cards. The disputed calls in this case were placed on GCB’s
payphones using U.S. South’s calling cards.

When a coinless call is made on a payphone, it is initially
received by the local exchange carrier (LEC) serving that geo-
graphic region. The LEC then passes the call to an interex-
change carrier (IXC), and the IXC then routes the call to the
carrier that completes the call (the “completing carrier,”
which in this case i1s U.S. South, a switch-based reseller
(SBR)). For the calls at issue in this case that were completed
by U.S. South, Level Three Communications (L3) was U.S.
South’s IXC. Federal Communications Commission (FCC)
regulations require an SBR to compensate PSPs for completed
calls that were placed on their payphones.' Dial-around calls
are coinless calls placed at a payphone where the caller does
not utilize the PSP’s chosen long distance provider, and for
which the PSPs receive no compensation from the caller. U.S.
South is the completing carrier when individuals place calls
using its prepaid calling cards. A call is deemed completed
when the called party answers the telephone. As calls are
routed through the telephone communications network, the
various carriers in the call path exchange information so that

'See, e.g., In re Pay Telephone Reclassification and Compensation Pro-
visions of the Telecommunications Act of 1996 (“2003 Payphone Order”)
Report and Order, 18 FCC Recd. 19975, 19976, 1 (2003).
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each carrier knows what to bill for its contribution to the com-
pleted call.

U.S. South identifies which payphones were used to place
calls with its calling cards by utilizing technology called
“Flex-ANIL.” Every payphone is assigned an Automatic Num-
ber Identification (ANI), which is essentially its phone num-
ber. Flex-ANI is.software that enables the LEC to determine
whether a particular call was originated from a payphone by
matching the ANI of the phone from which the call is made
against a database of payphone ANIs. If the ANI is identified
as a payphone ANI, the LEC, using Flex-ANI, will generate
a two digit code of either 27, 29, or 70 and attach that code
to the payphone’s ANI at the LEC’s switch. The codes are not
actually attached to the ANI at the payphone itself. Flex-ANI
has become the standard method for determining whether a
call originated from a payphone.

In order for the system to function properly, the originating
LEC and each subsequent carrier must have Flex-ANI capa-
bility. IXCs, like L3, have an obligation to provide all of the
call data they receive at their switches, without manipulation,
to SBRs, like U.S. South, including the Flex-ANI coding dig-
its if received. If L3 does not receive Flex-ANI digits when
the call is passed to it, neither will U.S. South.

When U.S. South completes a call, the data from that call
is captured at its switch. If U.S. South receives a call with
Flex-ANI coding digits identifying the call as having been
placed on a payphone, it will add that call to a database used
to determine dial-around compensation owed to individual
PSPs, like GCB. If a call does not include the identifying dig-
its, it will be discarded as not compensable. On a quarterly
basis, U.S. South forwards its compensable call data to
Atlantax Systems, Inc., which it hires to process and pay the
dial-around compensation it owes to each individual PSP.
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In this statutory and regulatory area of the law, we review
a district court’s legal interpretations, which are constrained
by Chevron,’ de novo. See Levine v. Vilsack, 587 F.3d 986,
991 (9th Cir. 2009). A district court’s conclusions of law fol-
lowing a bench trial are also reviewed de novo. See JustMed,
Inc. v. Byce, 600 F.3d 1118, 1125 (9th Cir. 2010). We review
a district court’s denial of a request to refer a case to an
agency under the primary jurisdiction doctrine for abuse of
discretion. See Syntek Semiconductor Co., Ltd. v. Microchip
Tech. Inc., 307 F.3d 775, 781 (9th Cir. 2002). But if the dis-
trict court has committed an error of law, that would consti-
tute an abuse of discretion. See Bateman v. Am. Multi-
Cinema, Inc., 623 F.3d 708, 712 (9th Cir. 2010). We review
the factual findings underlying a district court’s decisions for
clear error. See JustMed, 600 F.3d at 1125; United States v.
Bassignani, 575 F.3d 879, 883 (9th Cir. 2009).

We review evidentiary rulings for abuse of discretion, but
will not reverse those unless it is more probable than not that
an error, if any, tainted the outcome. See Valdivia v. Schwar-
zenegger, 599 F.3d 984, 993-94 (9th Cir. 2010). Moreover,
we review a district court’s case management decisions for
abuse of discretion. See O 'Neill v. United States, 50 F.3d 677,
687-88 (9th Cir. 1995).

DISCUSSION

U.S. South raises a number of issues besides the central
issue of who bears the expense when the completing carrier
does not receive the Flex-ANI coding numbers. Three of
those are at the threshold: does GCB have a cognizable claim;
is even considering the question here a violation of principles
of deference to administrative agencies; and should the dis-
trict court have applied the principle of primary jurisdiction?
Others can be considered after we dispose of the central issue:

3Chevron, U.S.A., Inc. v. Natural Res. Def. Council, 467 U.S. 837, 104
S. Ct. 2778, 81 L. Ed. 2d 694 (1984).
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“provide.”"® That reading also makes sense because the whole
purpose of the Flex-ANI system was to implement a practical
way for completing carriers to determine that a call was from
a PSP. That, in the long run, facilitates the prompt payment
of amounts owed to all PSPs."”

We are mindful of the fact that in the way the industry
developed, the Flex-ANI codes are not directly transmitted by
the payphones themselves — those phones are not set up to
do so. Thus, rather than an LEC transmitting the code digits
to the PSP, which then transmits them from the payphones to
the IXCs, the PSP will purchase the appropriate lines from the
LEC. When a call comes from the payphone, the LEC will
attach the digits to that call and then forward it into the sys-
tem. As we see it, that makes no real difference: whether an
LEC transmits the Flex-ANI digits to the payphone, which
then transmits them — necessarily back through the LEC —
into the system, or whether that circular route is avoided and
the LEC adds the Flex-ANI digits when the call comes to it
from the payphone, the result is necessarily the same. By the
time the call leaves the LEC and enters the system, the Flex-
ANI digits will be attached — or should be. And, for good or
ill, the FCC has made it clear that it is the duty of the PSP —
vis-a-vis the completing carrier — to make sure that happens.

[4] We have no reason to believe that the FCC did not
understand the industry and its practices when it adopted the
1998 Payphone Order, but it, nevertheless, made it quite clear
that the ultimate transmission obligation is upon the PSP,
rather than upon the completing carrier. That cannot be dis-

8See, e.g., Webster’s Third New International Dictionary 1827 (1986)
(provide means to equip, to afford, to yield, and synonyms are supply and
furnish); The Oxford English Dictionary 713 (2d ed. 1989) (provide
means to “[t]o supply or furnish for use; to yield, afford.”).

"We recognize that “provide” can be used in the sense of prepare, as
in “I have provided for my retirement.” Here, however, it is coupled with
to transmit, which underscores a “provide to” reading.
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